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Honorable Fred F. Holud
County Attorney
Matagorda County

Bay City, Texas

Opinion No. WW=125

Re? Authority of County to reim-
burse Pipe Line Company for
expenses lncurred by virtue
of acequiring right of way
where there 1s & pre-existing
pipe line.

Dear Sirs

The following Question was presented in your recent
letters

“"The question that 1s preséented here s that
when the Sgate Highway Commission takes over an
exlsting County Road for the purpose of con-
structing a F.M. Highway and requests additional
rights of wey to be purchased by the County for
a wider right of way than originally included
in the County road right of way, and sald old
County road 18 crossed by a plpe line of a common
carrier, must the County pay said common carriler
for meeting State specifications in lowering
and additional casing of the pipe line under
the widened portion of saild right of way?"

In your letter you also offered the folliowing com-
ment ¢

"It would appear, taking Into consideration
Article 6022 and 2351 that although the common
carrier would have the right to cross a public
road, where same 1s a County road under Article
2351, the Commisaiocners Court in 1%ts exercise
of general control eduld control the method of
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§

erogsing and the losation of ercssing, Here

in this case, had the common carrier made a
formal notice of crossing, the Gommissioners
Court, could, it would de reasonadble to assume,
foresee a future widening of said roasd and re~
quire the crossing to provide for future widen-
ing. As it appears that no formal approval or
notice of crossing was proecured by the common
carrier, it would appear that now any additional
casing or lowering should de done at the expense
of the common cerrier,”

| We refer you to Opinions Wi~85 ad W78 {whieh are
enclosed)holding, in effect, that the expenses for relecation
of a utility on right of way already sudbject ¢to public use,
must be borne by the utlility rather than the public. HNowever,
your Qqueation as presented was limited to the proposition of
whether or not reimbursement was required to be paid to the
Pive line common cavrier for meeting State specificatioms in
lowering afid additional ecasing of the pipe line wnde» the new

or additional right of way rey for the sidening °
Attorney General Opision Woo 43% 4 Ostober 9, 1980,
which you mentioned you had in yowr hm, atates ap ‘o the

measure of dsmage in & aiwilaw seses

"Therwfove, W are of ¢he opinion that .
where the state has permitied swmth corporation
es above mentioned ¢o sreet and eonstirust its
lines under and scross publie roads, and where
the eocunty regquires the additional right of way
for new highways or publie rosds over and across
the private proparty of the above mentioned
corporation, the county would be. liable to said
corporation R exXpepse of eAs alg lings
; 8nd g 7 *

. Thasis added

-]

| In g%sx_mm.zg_gnm Cive Apps 10¥1, WWH,
156 S.W. 2d 553, the court helds ‘

"It has long been the rule in this state that
if by the taking of & por%tion of onefs land
for public use 1% becomes necessary %to bulld
fences, construct gates, culverts and other
things necessary to make the remainder usable
and to prevent greater losses sustained by the
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appropriation of that part taken, evidence

.of such expenses thus incurred should be
considered by the Jury in fixing the amount

of damages to that part not appropriated. . o "

Also, Bee Pillot v, City of Houston, Civ. App., 1932,
NwH, 51 S.W, 24 T79%4.

* Should this right of way have to be condemned, the cost
of burying and providing additional caming would not be a sep-
arate }ssue, but should be considered in the general issues of
the before and after values of condemnee's property. If, however,
this right is acquired by out of court settlement, it seems that
there would be no other way to compute what the pipe line company
is entitled to but dby.considering the coet of reburying and pro-
viding additional casing, and it is considered that this 1s aup-
ported by ample authority a# above set forth,

You pointed out, as above quoted, that you consligdered
this situation different because the pipe line utility had not
secured permission of the Commissioners‘Court to cross the ex-

1s8ting road and that "1t would be reasonable to assume” that the

Commigsioners!Court would "foresée a future widening of said"
roads and require the crossing to provide for future widen-
ing. . ." and for that reason there should be no 1iability for
reburying and providing additional casing on the portion taken
for new or additional right of way.

It 18 submitted that this propositiorn has been decided
adversely to your conftention in Hammon v izhita County, Clv.
App., 1956, 290 S.W. 2d 545 {no writ history,s

"Wichita County has no right to destroy

appellant®s property prior to the lawful
appropriation thereof by paying or securing
the payment of compensation. Cilty of Fort

Worth v, Dietert, Tex. Civ. APp., 271 S.W.
2d 299, error refused.

“"Conversely, the County has no right to-
redtrain appellant from making lawful use of
his property prior to a legal taking thereof
by the County."

Hence, assauming, without declding, that %the statutes
impose upon the pipe line common carrier the duty of clearing
with the Commissioners’ Court vefore crossing a county road,
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and even assuming that the Commissionerg'!Court has foreseen
the widening, it could not have required the pipe line common
carrier to make special preparations, at additional expense,
on land not in the then existing right of way as such would

have been a restraint upon the use of private property prior
to a legal taking thereof.

SUMMARY

Where a pipe line croasses under an
existing county road, which road is de-
sired by the State as a Farm to Market
road, and additional right of way 18 re-
quired to widen the road, the governmental
authority securing this addltional right
of way is suthorized to pay the pipe line
common carrier for expensés incurred in
meeting state specifications which apeci-
fications require the lowering of the pipe
line and additional casing therefor under

the widened, or newly acquired, right of
way.
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